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TAX COURT OF CANADA 

BETWEEN: 

PETER MARS HALL COOPER 

and 

HER MAJESTY THE QUEEN 

NOTICE OF APPEAL- GENERAL PROCEDUHE 

I. ADDRESS OF THE Al1PELLANT 

l. The Appellant' s address for delivery is: 

c/o Derrold Norgaard 
202-4400 Chatterton Way, 
VictoriaBC 
vsx 512 

2. The Appellant currently resides at Oak Bay Kiwanis Health Care Pavilion at: 

3034 Cedar Hi ll Road 
Victoria, BC 
VST 313 

II. ASSESSMENTS UNDER APPEAL 

Appellant, 

Respondent. 

3. The Appellant, Peter Marshal l Cooper, appeals from the notices of assessment issued by the 

Minister dated March 20, 20 I 2 assessing penalties pursuant to subsections 162(7), 162(1 0) and 
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162(10.1) of the Income Tax Act (Canada) (the Act) and interest thereon in respect of his 2003, 

2004, 2005, 2006, 2007, 2008, 2009 and 20 l 0 taxation years (collectively, the "Assessments"). 

4. The Appellant also appeals from the notices of reassessment issued by the Minister dated March 

26, 2012 assessing tax on additional income, and assessing pena lties pursuant to subsection 

163(2) ofthe Act and consequential provincial penalties, and interest on both such tax and 

penalties in respect of his 2004, 2005, 2007 and 20 I 0 taxation years (col lectively, the 

"Reassessments"). 

5. The Appellant received nil assessments issued by the Minister on March 26,20 12 in respect of 

his 2003, 2006, 2008 and 2009 taxation years (collectively, the "Ni l Assessments"). 

6. The Appellant duly objected to the Assessments and Reassessments by notice of objection. In 

response to the Appellant's objection, the Minister issued a notice of conGrmation elated 

December 9, 2014 (the "Confirmation"). 

7. The Appellant appeals the Assessments and Reassessments to this Honourable Court pursuant to 

paragraph 169( l )(a) of the Act. 

III. STATEMENT OF FACTS 

The Appellant 

8. The Appellant is an 85 year old Canadian resident. He currently resides at Oak Bay Kiwanis 

Health Care Pavilion, a care home which specializes in dementi <t C:IIT for the elderlv. 

9. The Appellant, his spouse and their three children were residents ol' So111 h Africa until the early 

1990s, where the Appellant was a businessman. As he was not a k~· :d nr tax expert, at various 

times in structuring his affairs the Appell ant sought, considered and rc: l i·:d on the ad vice of 

respected professional tax and business law advisors. 
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10. In the 1960s the Appellant consulted with such advisors in order to · ' rtk'ture his aiT;Iirs in South 

Africa. On the advice of those advisors, a corporate and trust struc. ·: c t 1 ~rc "First .' :t ructure") 

was established for the holding and eventual disposition of the Appellant' s business assets. 

11. In the early 1990's, the Appellant caused hi s business to be disposed of. 

12. ln 1994 the Appellant and his spouse emigrated from South Africn !•' th · t ln itcd States. They 

came to reside iri the area of Portland, Oregon at that time. The J\ i'i· ~ :i:ln t 's chilclrTn followed in 

1996. 

13. In the mid-1990s, the Appellant, his spouse and two sons determirv: .J tn ··m igrate f'ro m the United 

States and become residents of Canada. The Appellant's daughter chose to remain a resident of 

the United States. 

14. Prior to the Appellant's migration to Canada, he sought advice from l ~rn s t & Young LLP. On 

Ernst & Young LLP' s advice, on November 19, 1996 a new trust w;~-. :;::lied ("O gr·:tl Trust") to 

which the assets previously he ld in the First Structure were trans fen ·.!. Tire bcncfrc iaries of 

Ogral Trust included the Appellant, his spouse and children, and ccn .ti rt chari table crttities 

(Imperial Cancer Research, the Royal National Institute for the 131ill J . I Jclp the Aged, and the 

Jewish Blind Society) . 

. 15. In 1996 or 1997, the Appellant and his spouse mi grated to Canada. ,\ t thnttimc. s1·cc ial rules in 

section 94 of the Act (the "Immigration Trust Rules") permittcd tl r·· , .. · thlishmc;rt of a trust for 

the benefit of persons becoming resident in Canada, which trust \N('" : I I··· ~· xcrn p t f';·om Canadian 

tax on its earnings for a five-year period. The Appellant intended (' •:"' 1 I rus t not hr.: subject to 

Canadian tax under the provisions of the Act then in force, or at lea~ .• to benefi t from the tax 

exemption provided for under the Immigration Trust Rules. 

16. Changes to the rules in section 94 were under discussion by the Car• ·· li· .. , De part : · ·nt of Finance 

prior to and leading up to the time at which it was understood the f'r -: ·· · l:rx c., ''lll'tion for 
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Ogral Trust would expire. Proposed changes to section 94 went th: ·,g:, even difkrent drafts 

over 13 years, including drafts issued on: June 22, 2000; August 2, 200 I: October I I, 2002; 

October 30, 2003; July 18, 2005; November 9, 2006; August 27, 20 I 0: nil· I Octob ~.·r '24, 2012. Of 

those seven drafts, two became bills put before Parliament: the drar· . : ·<! nn Nu clllber 9, 2006 

(Bills C-33 and C-10, neither of which became law) ; and the draft i ··twd nn Oct<'k :· '24, 2012 · 

(Bill C-48, which became law on June 26, 20 13). 

17. ln response to uncertainties generated by the foregoing fluctuating 1 . opn· .cd amendments to 

section 94 at that time, the Trustees and the Appellant sought and oui :1i ncd sophisticated 

professional advice as to possi ble al ternatives to Ogral Trust wh ich ·: ,, ! 110t bc st:l·jcct to these 

uncertainties. 

18. The professional advice sought by the Trustees ofOgral Trust and t' · 1 1 d Ll nL t", ntually 

included written opinions from KPMG LLP and from Fraser Mil ne' ' :,, ... ~·ain LL P (now Dentons 

LLP). 

19. The foregoing advice reflected the fol lowing course of action. 

20. 

a. A corporation, Ogral Company Limited ("Ogra l Compan: .. 1 :d be csi. O: :lished under 

the lsle of Man Companies Act 1931 as amended to thaLlit· : .. .... ... <~llri h u :··o; of Ogral 

Company W<?uld be as described below. 

b. Ogral Company would be appointed a beneficiary of Ogral • I'"'· I . 

c. The corpus ofOgral Trust would be distributed directly to ( , · 'ompany i'l the capacity 

of the latter as a benefi ciary of Ogral Trust. 

The foregoing transactions were undertaken through late 2001 ;mel · ~d tli·' :· ' " ofOgral 

Trust were transferred to Ogral Company. At no time were the ass,· 1 • lgral Tru t acquired by 

the Appellant or any member of his fam ily. 

4 



Court 1:ile No. 

Ogral Company 

21. The key features ofOgral Company are as fol lows: 

a. Ogral Company is a "company limited by guarantee" form ed u1· · ·r the lsi~ nr Man 

Companies Act I 93 I as amended. 

b. Ogral Company has two classes of voting shares: Class 1\ sl ::1res ;1 nd Class IJ shares. 

c. At the time of formation of Ogral Company, the sole shareh"ltlcr of the Cl:!<;s 1\. shares 

was Lochsidc Limi ted, an Isle of Man corporation controllc,l !·y ~' i n!jcr & 1:ricdlander 

Trust Company (Isle of Man) Limited (the "Class A Sharcl l'd l .,." ) . 

d. At the time or ftJI'Ination ofOgral Company, the sole shareh .:,kr >[ thl! Clws U shares 

was Korderry Li111itcd, an Isle of Man corporation controllc I hv l' :1ul Dou1_'hcrty & 

Associates (the "Class B Sha rcholdcr"). 

e. The Class A Shareholder and the Class 8 Shareholder (col i.- ·1iv(.\. ,, the '·Sil :trcholders") 

were each en titled to participate in distributions out ofprofi ; . rel; ~ i nl!d earnings or assets 

of Ogral Company to a maximum of £4,000 per year and , .. r · c: :li e,! to <I r·.:l urn of the 

capital associated v. ith their shares on the dissolution or 01.' · : ·-~ ~ :npany. 

f. Ogral Company W<IS entitled, on the unanimous decision ot .. ,..; b,•,trd ol'di ;·-.:t:tors, to 

make gifts of any or its assets, income or cap ital, to any "EI : ·i'· lc l)crson'' (as that term 

was defi ned in the constating documents ofOgral CompaL I'! · •.;t: c:onsta!·:>g 

documents designate as Eligible Persons: the Appellant. hi·· ,. .~1" spou ,. of one of his 

sons and their li 11cal descendants. Those constating doc:um· .J ll:" tl\' · · · ·'Default 

Eligible Person" a trust named "C Safety Trust", but to 1 he . 1\'.' i..:Jg., · · · r the 

Appellant no such entity was yet required or has to dat...: lh:-. l'vn : . ..:J . 

g. Ogral Company had one "non-shareholder member" as pn · :d ··. ". in 1he ccl tstating 

documents of the C\lmpany (the "Non-Shareholder MemJ , .-· l. i 'lh· ~:on-S:tareholder 
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Member was Portrush Limited, a British Virgin Islands co: ' I ny ·on tro ll cd hy Mr. Del 

Elgersma, a resident of Canada unrelated to the Appellant. ·; ~.; ·n- <' 11:11·<·h· ·lder 

Member held no siMres in Ogral Company, but held cert:ti : 711. ri( !S in 1cspect of 

Ogral Com pany as described herein. 

h. Ogral Company has a board of directors ofthree members. , .. ac h of' the two Shareholders 

and the Non-Shareholder Member is entitled to designate r• 111c111bcr of the board of 

di rectors of Ogral Company. The initial board of direc tor~ n ·· 0~ r t1 Comp~my consisted 

of Del Elgersma (des ignated by Portrush Limited, the ]\'on t: · ·>kkr f\ kt~ b~.:r) , Paul 

Dougherty (designated by Korderry Limited, the Class 13 s ··ltrd lcr'. and Nigel Scott 

(designated by Locltside Limited, the Class A shareholder). Nigel Scott w<ts 

subsequently replaced on the board by Anne Cooper-Wood~:. 

i. The Non-Shareholder Member has a right to vote with the ' h trclt· ,lclers on c:•·rtain 

fundamen tal matters including changes to the authorized cr: "'! ! sh:t:·c C'"'it tl of Ogral 

Company, a change in the provisions ofthe articles ofC' :!,r 

distribution of income or capital, accumu lated retained eat" 

' HI1) wi.' : 1 ·~pect of 

r as ~.ds of Ugral 

Company, changes to the board of directors, certain liquid:tl ion lll:lltcrs, and the 

identification , appointment or removal of Eligible Persons :•: deli ned. 

22. Neither the Appellant nor his spouse nor either of his sons was at a . •i1 11 ·a . : brl'it~' 1 !er or the 

23 . 

24. 

Non-Shareholder Mern bcrof 0 gralCompany, noradirectorit tr 1ir· •, · cr <,· slt :•• · " fei ther 

Shareholder or the Non-Shareholder Member ofOgral Compan: . 

Neither the Appellant nor hi s spouse nor either of his sons was at a· 

Company. 

At no time has there been any agency or other agreement providitl'' · 

nominee or agent on behalf of the Appellant. 

.: ·: :! di :·ecl r ofOgral 

"'' (\mtp:t·'v to act as 
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26. 

At no time has there been any agency or other agreement provi dinP. 

the Non-Shareholder Member to act as nominee or agent on beld I' 

At no time has the Appellant or any member of his fam ily had a ri ( 

documents of Ogral Company or any other agreement to require th 

assets ofOgral Company to them. 

t l:ile No. 

·it her th: Shar··holders or 

· 1\ppll!:tnt. 

'·:r th · cunslat ing 

: !f ,ution or 1 r;msfer of any 

27. The constating documcms permitted Ogral Company on unanim ow .. , .llution or the ,:irectors to 

' .'11l<'d. l (OWC\'Cr, the 

.;f·!s at :ny time except 

'· ottst .I!ing documents 

make gifts of any assets or Ogral Company to an "Eligible Pers ' It' ' 

constating documents did not require Ogral Company to make any 

on dissolution ofOgral Company. On dissolution ofOgral Com pa1 

required the directors to distribute the assets of Ogral Company to ( 

but did not require the directors to distribute such assets to any part. 

"Eligible Persons". 

:nore ''I.:: I igible Persons" 

.r "l ·:ligible Person" or 

28. The Appellant did l'romtime to time make requests of the di rec · ;· 

Company make gifts lo him or other members of his family . In ael· 

obligations, the directors gave due consideration to such requests ;1 

gifts from Ogral Company !'rom time to time. 

.. l CCit: I pan~ that Ogral 

· wi•'t the ir :iduciary 

29. On the authority of its directors, Ogral Company retained Simcock• '! · · · ~ t l.i mit eel. Cn ld man 

Sachs International: Private Wealth Management, UBS AG, Zwicb 

Management LLC (coll ect ively, the "Investment Managers") . 1 11 

portfolio ofOgral Company. 

· ..: i w ~.Cstn :,: n t 

30. Ogral Company initi ally retained Singer & Friedlander Trust Com t' ;-·· !. lc ol' ~ lant Limited 

(subsequently Simcocks Trust Limited, which was later renamed IC. intit· ·d) to m:tnage the 

books and records orOgral Company, including the maintenance c: mk ;t,..:ut .. : .. ~it ,.! the 

managing of financial statements and records (collective! y, th e .. 1: ' d!l · . fa ,. gcr~ ... \. 
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31. Ogral Company paid fees to the Investment Managers and the 1-" in:!• ·al M ·:1w ··~ f'nr their 

services in the ordinary course. 

32. The assets ofOgral Company were held largely in marketable sccu r'·ies. The::!..! sccmities were 

held for the purposes or earning income in a manner common to non .. II re tail investors and were 

not actively traded in the manner undertaken by a "trader or dealer i" ····cwi lic"·". as tha t term is 

used for purposes or the Act. As such, Ogral Company earned inter t and di\ · '·: nd illcome, 

realized gains and losses on the disposition of securities and in1· 11 1T· ·xpcr.-· ·· r it:: mvn 

management and for the nwnagement of its investments. 

IV. APPELLANT'S TAX FILING AND THE MINISTER'S H.J.!:A . : .:.:iSi\ l 1-: i\TS 

33. The Appellant' s t~'l(ati on years were filed and initially assessed as f, · :o.,.vs: 

Taxation year Date Originally filed l . ial :1 ...... .i\: 11 [ !a te 
- - -

2003 April2, 2004 :- t.~y 3, 2004 
--

2004 March 5, 2005 Apri l 25, 2005 

2005 March 20, 2006 ;\ pril 24,2006 

2006 March 5, 2007 March 26, 2007 

2007 Apri l 20, 2008 M:1y 23, 2008 
- -- -

2008 April 15, 2009 t\ .. i 11,2009 
·-- -

2009 April 19,2010 ,v .. 10,20 10 
---· 

2010 March 5, 2011 ·.I.,y 3, 2011 
---

34. The Minister issued the Assessments on March 20,2012. The t\ ssr .,. .. , ... :' J"' 'icd r~·nalties 

under subsections 162(7), 162(10) and 162(10. 1). The basis as!· T i l ' · · tJ,. fl.! ··; tcr r, r the 

Assessments was that the Appel !ant had fai Jed to furnish form T I I as r· 1 n:1 · '· ;Jt this 

failure was made "knowingly or under circumstances amount t<' gr ·" 
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35. The Minister issued notices of reassessment on March 22, 201 2 in ' , •cct "I' t · ·: !\ ppc \\ ant's 

2003,2004,2005 ,2006, 2007,2008,2009 and 2010 taxation years L·tt then nu:lified those 

notices of reassessment as a result of issuing the Reassessments and \iiI 1\s:.c'::.:nents on March 

26, 2012. 

36. The basis asserted by the Minister for the Reassessments was: · 

• that the Appellant was a "true owner" of the investment accoun• 1'0 ·· omp:!lly; 

• that a "sham" existed such that the normal reassessment peri od ._. '"!d tl\'t: ;•ply: ;~•1d 

• that penalties pursuant to subsection 163(2) of the Act apply. 

The Minister originally proposed alternative bases for the Reasscssnt•·~ts, but :1bandoned those 

alternative bases for assessment in issuing the Reassessments. The '· ·1ss. , . .,. '' IS were issued on 

the basis that the formation and maintenance ofOgral Company nn <' :1 r··' 'I · :·an~ . lc 1 io ns 

constituted a "sham" a nd that the assets of Ogral Company and any 1 .conw ~- .'rt ~ or losses 

realized by Ogral Company on those assets belonged to the Appell a: : :1s to ~'- and belonged to 

the Appellant's sons as to I /6 each. 

37. The Confirmation expresses the position of the Minister that tlH.: "pu: n rt,· I !'~'"ncrty. directors, 

and shareholders of the offshore corpoi·ation, [Ogral Company] . .. i · )g: 1 
1. 1pany's] real 

38. 

property (the Coopers arc the true and beneficial owners of the bani I • to.::t : ··:ounts 

with Ogral Company holding the property as agent or nominee ror ,· .' 1 
••••• • · :he c.·(,opers)." 

On this basis it concludes that the structure is a "sham" and th:ll the. :·l't· l~ l' .. '·i-: ncw the income 

and offshore investments existed and was [his], yet knowingly and " i~J".tll~· l':::!ed to report the 

same." 

The Confirmation also conlirms. the non-application of the "normal 

basis that the Appellant was "wilful ly negligent" and confirms the: 

subsections 162(7), 162( I 0) and (I 0 . I) and 163(2). 

.,.f. 1 pc ··· ., _1" on the 

·· ··pct·.dtics under 
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39. The Confirmation docs not rely on the alternative positions initiall y :l·":crtcd h 1' subsequently 

abandoned by the Minister. 

V. ISSUES TO BE DECIDlW 

40. The issues in this appeal arc: 

• whether the Appellant is a "true owner" of the investment accOl o'· ... 1 Company; 

• if the Appellant is a "true owner" of the investment accounts or ' l' ra l Co'' ' l'·:ny, \\'ltich the 

Appel lant maintains he is not, whether: 

• the inclusion in income reflected on the Reassessments shou1 he " n' .·· " ne-halfo fthe 

capital gains recognized by Ogral Company, should recogn i· .. :'"· !cc· tion or 

professional and advisory fees incurred by Ogral Company i rd · L! • .. ,rn its income, 

and should recognize the deduction of losses incurred by 0)'""' Comp;llly in some years 

against income earned by Ogral Company in other years; 

• the Reassessments and Assessments issued in respect of taxa!· " 11 yr~;w: prior to 2008 are 

beyond the "normal reassessment period"; 

• whether penalties pursuant to subsections 162(7), 162(10) :11 I ' ' I~, . , respectof the 

failure to fil e rorm Tl l35 and subsection 163(2) in respect ' 1 :1r ,c· .·~d income are 

appropriately applied in the circumstances. 

41. The Appellant's positions on the issues in dispute are as follows. 

• It is the position or the Appellant that as a matter of law the A PI' , II 'I ,\', ' .either a beneficial 

nor a legal owner or the assets of Ogral Company. It is further 1 ... :i . of the Appellant 

that the term "true owner" relied upon by the Mini ster has no I·· .; beyond the term 

"owner" and as such provides no additional fo undation for the :•. .c. s or 

Reassessments . 
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• In the alternative, i f the Appellant is a "true owner" of the assets.:· Ogral Company (which 

the Appellant maintain s he is not), then it is the Appellant's posi : 11 tl ,:tt : 

• the inclusion in income reflected on the Reassessments sho t• ·• · r ·1! ·. one-half of the 

capital ga ins recognized by Ogra l Co mpany, should recogn· ' 1
• ·: . ( ' •· tction of 

professional and advisory fees incurred by Ogral Company : J, •· 1 " arn its income, 

and should recognize the deduction of losses incurred by 0 c • .~ n, .tny in some years 

against income earned by Ogral Company in other years; 

• the Reassessments and Assessments issued in respect of tax · •1 years prior to 2008 are 

beyond the "normal reassessment period", and that the M in ! :1:·: '' ·t satisfied the onus 

required by subparagraph 152(4)(a)(i) for reassessing or <J S' • •• · !1 ..: taxation years 

beyond the "normal reassessment period"; 

• the Appell ant exercised a high degree of diligence in respec: ' ! ; .. al'ta irs in iss.ue and, 

therefore, subsecti on 162(7) should not apply; and 

• the Appellant did not act knowingly or in circumstances :w ·· •rc":s negligence as 

required by subsections 162(10), 162(10.1) and 163(2). 

VI. STATUTORY PROVISIONS RELIED ON 

42. The Appellant relics, illter alia, on paragraphs 18(1 )(b), 20( L)(bb) ;•· : 1 ··r .. , io11s 38, 39, 40, 152, 

162, 163 and 233.3. 

VII. REASONS 

"True Ownership" 

43. The term "true owner' ' used in the reasons provided by the Minister ;,, support of the Assessments 

and Reassessments, and reiterated in the Confirmation, is not a tCrt' ' ' .... iP· • <pecific lega l import. 

11 



C r t~'l l .. i le No. 

That said, it appears that the Minister's assertion of"true ownershi p·· ;,, b;• ,·d upon the position 

that there is an agency or nominee relationship between the Appell:· · ,;;.: ')gral Company. 

44. There was no explicit or implicit appointment ofOgral Company or; .,, c·· its directors or 

shareholders as agent or nominee of the Appellant or of any other ,, . •n. 

45. The parties never intended that Ogral Company hold its assets as a:· 'nr :l"lllinee for the 

Appellant, and Ogral Company did not do so. 

• Ogral Company was ~ot required to convey title of its asgc~ •· · ·' · 1\ 111'ellant on demand. 

While the Appellant may have had a practical ability to acqc· ·· :1 -cts ofOgral Company 

at some indefinite future time, following actions that may c• . · ·~' not llccur, this would 

not make the Appellant the beneficial owner of those asset ~ ; ru r to such actions. 

• Ogral Company did not act strictly on the Appellant's instn :• · ir•n:: bu t had independent or 

discretionary powers with respect to its assets. Ogral Com· '" I· :d managerial and 

operational control over its own assets. Neither a non-bi nd . :·..:r oi' wishes nor a 

desire to ensure that the directors ofOgral Company be u1. : · ,;l!!dc to take 

advantage of the assets ofOgral Company for their own pt · . results in the Appellant 

having beneficial ownership of the assets ofOgral Comp:w 

• While some small number of banking and similar documcr · · '-T 11 -:d by third parties 

read in isolation may raise some confusion as to the legal r· 

Company and the Appel lant, those documents are not evid 

the Appellant or the legal relationships of the parties. Sue I· 

cannot create legal relationships contrary to those intendcc' 

themselves. 

· II i p between Ogral 

i. citlll·r the intention of 

' 1 a r t~ documents simply 

r· ·atcd by the parties 
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46. It is the Appellant's position that the structure was simply not a "sh · . ··. l'hc ,. \ ppellant in this 

case undertook significant effort and obtained substantial professi o. ·, ,. ·,.,, l u ensure that the 

legal relationships created were precisely those reflected in their in . :.! :< i'·! ings. 

47. The Reassessments and Confirmation are premised on the notion th:'l 1 he 1\ ppcllant "knew the 

income and offshore investments existed and [were his], yet knowi :"·"· :" ·d wilfu lly failed to 

report the same." This is simply untrue. The Appellant had no "k• ·: · h.!e" that the income and 

assets realized by Ogral Company were "his". To the contrary, he · ·:1 t pains, including 

obtaining advice from more than one reputable professional advise; . · :1T rhat the assets in 

question were not and had never become "his". He continues to h1 11s view. 

48. At no time did the Appellant attempt to present his relationships or t lh l.:•: of hi s family with Ogral 

Company as di fferent from what he believed them to be. It remain ~. ·· / : pcl 'ant's position that 

the relations l~ips between the parties are as they originally intended . • , : Co:: rt were to later 

determine that the relationships are different than the parties intcn<' · ·:ould not be sufficient 

for a finding of sham as it clearly cannot be the case that the Appel' · .. ,,. , in hindsight what 

the Minister asserts. 

49. The structure was not a sham as alleged by the Minister; fUither tlw . . ·l 1:tnl obtained and 

thoughtfully, deliberately, and carefully assessed extensive profes~ 

accordance with that advice as to the legal effect of the relationshi! 

exactly the situation to which the "normal reassessment period" li 1. 

to apply. 

Calculation of Income 

50. If, notwithstanding the forego ing, the Appellant is the "true owner' 

Company and that results in an inclusion in the Appellant's incom. 

. vice :t11d filed in 

·en :: parties. This is 

·n the t\ct is intended 

•o:y · of Ogral 

:1: n-: ofOgral 
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Company, then it is the Appellant's position that substantia lly all o '':ou 1:Ls to be included in 

income are gains on capital account, only one-half of which are incl .:, -" in i n~.:ome under the Act. 

51 . Neither Ogral Company nor the Appellant is a trader or dealer in securities such that the assets of 

Ogral Company would have been held on income account. As such ·.·. 1~c i\·li :1 ister is correct that 

the Appellant is th e "true owner" of the assets of Ogral Company ~: .. ' ·· .. 'w ''ould recognize 

2/3 ofthe income ofOgral Company computed for purposes oftlw 

of gains realized on disposition of the investments should be inc! uc' 

.1 n c•1.: y 2/3 of one-half 

·1 1~ 1\ ppc llant's income. 

52. Consistent with the Minister's theory that the assets held by Ogral Co:npa ny were assets of the 

Appellant (to the extent of2/3 hereof), normal investment advisory a·1c! managpnent fees and 

expenses should be deductible in computing income. The Minister 

deduction of such expenses. 

.. :·, .tll .v disallowed the 

Statute-Barred Period 

53. 

54. 

The "normal reassessment period" in respect of the Appellant's 20'' · 15 and 2007 income tax 

returns had passed when the Reassessments in respect of those tax:1:: ,. : ···ars we re issued. 

The "normal reassessment period" in respect of the Appellant's 201 

taxation years had also passed when the Assessments in respect or 1 

issued. Penalties assessed under Part 1 are subj ect to the sa me lim i· 

under that Part. 

:. :::·: \ 2006 and 2007 

.8:. 11 years were 

, ; ·' ., ot her assessment 

55. For the Minister to be able to assess, reassess or additionally assess i· ·:1c tax in respect of years 

that are beyond the "normal reassessment period", subsection 152(. .1 •: ,·<; 1 hat there be a 

"misrepresentation that is attributable to neglect, carelessness or \ 1 · The onus is on 

the Minister to prove that these requirements are met. 

14 
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56. While the reasons provided by the Minister for the Assessments an ·~s~·: .1cnts all ege that 

the structure was a sham and that "a sham constitutes a misreprese1 !' ,!i lri!1utable to willful 

default", the Confirmation alleges simply that the Appellant was'· .. ·:·ligen!". Thus, it is 

now unclear to the Appellant whether the Minister is alleging theJ\' , .: .. ··presentation due 

to wilful default or to some form of negligence. 

57. The Minister must establish that the Appellant did not exhibit the ": ,, I c ·: tre" of"a wise 

58. 

and prudent person" in filing his returns in order to uphold reasses~ 

additional tax beyond the "normal reassessment peri od". l::.equesti : 

relying on the extensive advice of well-respected and trusted tax a1 

of a wise and prudent person. 

It is the Appellant's position that there was simply no misrepresent 

negligence or wilful default in these circumstances. 

Penalties 

59. The Minister has applied the following penalties. 

60. 

• In respect of the Appellant's failure to tile forei g11 reportin. 

• subsection 162(7)- failure to comply; 

• subsection 162(1 0)- failure to furnish foreign-bas 

• subsection 162(1 0.1)- additional penalty. 

• In respect of the Appell ant's failure to report income: 

• subsection 163(2)- false statements and <'mission 

For the reasons discussed above, it is the position of the ;\ j)pellant 

a Form T 1135 information return pursuant to section 233 .l as he di . 

property exceeding $ 100,000. As such, no penalty under ::ubsectic 

should apply. 

1\1 cl lant for 

·.·wi ng, considering and 

.. .1d · isors is the action· 

, i' 1t able to either 

:1ot required to file 

· ... · pecifiecl foreign 

.. \; ), ·, : 0) or ( 10.1 ) 

15 
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61. However, even if the Appellant were required to fi le a f-orm Tl1 35 I'''•· ·tantt n section 233.3, it is 

the position of the Appellant that the Minister must demonstrate be: , ,.hi :1 Ltir and reasonable 

doubt that the Appellant acted either "knowingly or under circums!· 

negligence" for penal ties under subsections 162(1 0) and (I 0.1 ) to I 

standard is not met in the circumstances. 

:llnOll llting to gross 

il 'c :tttd that this 

62. Further, it is the position of the Appellant that the Minister has also l ' , "t! ;.; J i~·d the onus required 

63. 

to apply penalties pursuant to subsection 163(2). For subsection 1 (, . " · .lprly, the Minister 

must also demonstrate that the Appellant acted either "knowingly, l • :t ... cr t'i-'··umstanccs 

amounting to gross negligence." 

Gross negligence in these circumstances has been defined as "a higl L:.: of' negligence 

tantamount to intentional acting, an indifference as to whet her the 1. : :. L'•lm ; iicd with or not." 

Subsection 163(2) is a penal provision and as such the but·den on ti t· · :. tn i:: much higher than 

when the Minister seeks only to assess, reassess or additionally ass - , .. ,,· .. ! :·,c statutory 

limitation. If there was a fair and reasonable doubt, the Appellant ~ 1 • .:e •:·.: the benefit of 

that doubt. 

64. As noted above, the Appellant sought and considered extensive pw . · 1: .I :t· 'vice in order to 

65. 

structure his affairs in accordance with the law which w:t ~: in the pr(' <; c :· t:' ' , .. iderable change. 

It would take 13 years, seven drafts, and three Bi lls (two or which ' ...... : · l:1w) bdore the 

law was enacted; in the face of that uncertainty, the Appellant exe1 

prudence required . 

The Appellant neither intentionally acted nor was indiffc rL·n t as to ' 

with or not as is evidenced by the extensive advice he sou)1t and f, 

the position of the Appellant that he exercised appropri:tt·· due dili: 

Even if the Court were to find that the legal relationships between · 

intended, which it is the Appellant's position it should not. :he pen 

oh l' law was complied 

' I the contrary, it is 

.,,, ·rcumstances. 

· ,~ not ' ' hat was 

'y lli~ ~h in the 
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C'•": :l l"i le No. _ _ ___ _ 

circumstances ... and it is hard to imagine how such high penalties ·• · ·~· ·•.· cnmp li:lllcc with the 

Act." 

VIII. RELIEF SOUGHT 

66. The Appellant respectfully requests that this Honourable Court ord·, ,_. · ' inister to vacate the 

Reassessments and Assessments on the basis that the Appel lant cl icl 1. ·· c• ." :1 the assu s oFOgral 

Company, and to reverse any and all interest and penalties resultin~· ' '· ,;"":: .. cqucnt ia l on the 

Reassessments and Assessments. 

67. Alternatively, the Appellant requests that this Honourable Court or . 11• Vli n i~tcr to reassess the 

Appellant on the basis that 

• taxation years prior to 2008 are statute-barred and the As' .,. ,··. ts and Reassessments 

for any taxation year prior to 2008 ought to be vacated a!. . · ,., i h any consequential 

interest, 

• for Reassessments in respect of any taxation ye:1 r that is 1 '! le-h cTed, 

• gains resulting from the disposition of sccmities l ' I Of~ ral Company were 

on capital account, and 

• fees paid by Ogral Company to the Invc:. tment !' : 

• all penalties resulting from the Assessments or I ·~ easscss: 

is not statute-barred be vacated, and 

• interest be varied accordingly. 

r ac1v tax::·i··n year that 

68. The Appellant respectfully requests its costs in this appea I. 

69. In addition to the specific relief requested above, the App··" 1nt ret: 

consequential re lief, including correlative adjustments to : ·1y ap:' l: 

alternative rei ief as the Honorable Court may considet warranted i! 

: t · 1· .~ be · · : · ·. :.! to such 

.,.; · i ~ I , ..... dties and 

· ·um: t. lllCCS. 
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